
The statements and conclusions contained in this booklet are those of the author(s) only and not those of the
New Zealand Law Society.  This booklet has been prepared for the purpose of a Continuing Legal Education
course.  It is not intended to be a comprehensive statement of the law or practice, and should not be relied
upon as such.  If advice on the law is required, it should be sought on a formal, professional basis.

PRESENTERS

Paul Le Gros, Partner, Duncan Cotterill, Nelson

Paul Le Gros has been advising commercial clients on business immigration for over
twenty years.  He has gained an in depth understanding of the background, existing legal
structures, and the requirements for comprehensive business and legal advice when
considering New Zealand residency.

David McGregor, Partner, Bell Gully, Auckland

David McGregor has advised clients on commercial property, resource management and
immigration issues for over 30 years.  During this time, many of his clients have been
overseas companies and individuals wishing to establish businesses in New Zealand,
particularly in the luxury accommodation and viticulture sectors.



CONTENTS

1.  ENTRY TO NEW ZEALAND – HOW TO GET HERE AS RESIDENTS........... 1

Introduction .................................................................................................................... 1
Long Term Business Visa .............................................................................................. 1

The requirements for a LTBV..................................................................................... 2
The business plan ....................................................................................................... 2
Criteria for a business benefiting New Zealand......................................................... 2
Time for processing Long Term Business Visa .......................................................... 3
The granting of a LTBV.............................................................................................. 3

Entrepreneur category .................................................................................................... 4
Investor category ............................................................................................................ 5
Establishing business experience ................................................................................... 5
Evidence of business experience.................................................................................... 6
Proof that funds are acquired legally.............................................................................. 7
What happens at the end of the two year investment period? ........................................ 7
Returning Resident Visas and tax issues........................................................................ 7
Temporary permits ......................................................................................................... 8

Work permits and visas .............................................................................................. 8
Applying for a work visa and permit .......................................................................... 8
Health and character requirements ........................................................................... 8
Offer of employment ................................................................................................... 8
Employer’s evidence................................................................................................... 9
What about your family members?............................................................................. 9
Coming to New Zealand to set up business................................................................ 9
Employees of relocating businesses category ............................................................ 9
Work to residence category...................................................................................... 10
Talent (accredited employers) work policy .............................................................. 10
Talent (arts, culture and sports) work policy ........................................................... 10
Priority Occupation List – work policy.................................................................... 10
Skilled Migrant category.......................................................................................... 11
Issue of visa and permits .......................................................................................... 12

Seeing the wood for the trees ....................................................................................... 12
Introduction to other professionals............................................................................... 13
Personal matters to consider......................................................................................... 13
Case Study – Residence as an investor ........................................................................ 14
Case Study.................................................................................................................... 15
Case Study.................................................................................................................... 16

2.  STARTING BUSINESS IN NEW ZEALAND – WHAT  OVERSEAS CLIENTS
TYPICALLY WANT TO KNOW ................................................................................ 17

The government and legal system................................................................................ 17
A government policy encouraging overseas investment – New Zealand’s economic
progress has been characterised by overseas investment........................................ 17
Overseas investment in New Zealand is now actively encouraged. ......................... 17
New Zealand’s political system................................................................................ 17
New Zealand’s legal system ..................................................................................... 17

Investing in New Zealand – an overview..................................................................... 18
Investment incentives................................................................................................ 18



Overseas investment controls................................................................................... 18
General controls....................................................................................................... 20
Foreign exchange regulations.................................................................................. 20
General means of undertaking a business in New Zealand ..................................... 21

3.  LAW GOVERNING OVERSEAS INVESTMENT............................................... 23

The Overseas Investment Regulations (previous provisions still applicable to current
applications) ................................................................................................................. 23

Type of investment .................................................................................................... 23
Shares ....................................................................................................................... 24
Financial thresholds................................................................................................. 24
Land.......................................................................................................................... 24
Assets / Business....................................................................................................... 24
Commercial fishing .................................................................................................. 24
The Fisheries Act...................................................................................................... 25
Factors considered by the Overseas Investment Commission ................................. 25
Specific activities not requiring consent .................................................................. 26

Overseas Investment Bill (amendments to existing regime)........................................ 27
Key Changes............................................................................................................. 27
Summary of current regime for land screening and changes made by the Bill ....... 28
Summary of current regime for non-land screening and changes made by the Bill 28
Criteria for approval ................................................................................................ 29
Monitoring and enforcement .................................................................................... 29

4.  GENERAL MEASURES REGULATING BUSINESS ......................................... 31

Commerce Act 1986..................................................................................................... 31
Competition law ........................................................................................................... 31

Market definition ...................................................................................................... 31
Extra-territorial effect .............................................................................................. 31
Business acquisitions................................................................................................ 31
Restrictive trade practices........................................................................................ 33
Penalties ................................................................................................................... 35

Fair Trading Act 1986 .................................................................................................. 35
Consumer Guarantees Act 1993................................................................................... 35
Securities Markets Act 1988 ........................................................................................ 36
Resource Management Act 1991 (RMA)..................................................................... 36

Framework for Control ............................................................................................ 36
Enforcement ............................................................................................................. 37
Liability for Contamination...................................................................................... 37
Notification............................................................................................................... 37

Local Government Act 2002 ........................................................................................ 38
Health and Safety in Employment Act 1992................................................................ 38

5.  HOW TO START A BUSINESS IN NEW ZEALAND......................................... 39

General ......................................................................................................................... 39
Introduction.............................................................................................................. 39
Companies limited by shares.................................................................................... 39
Application for reservation of name......................................................................... 39
Registration of documents........................................................................................ 39
Application for registration...................................................................................... 40
Consents of shareholders and directors................................................................... 40
Directors’ certificate ................................................................................................ 40



Constitution .............................................................................................................. 40
Incorporating a company ......................................................................................... 40

Establishing a joint venture .......................................................................................... 41
Structure of joint ventures ........................................................................................ 41
A company used for a joint venture.......................................................................... 41
A partnership used for a joint venture ..................................................................... 41
Unincorporated joint ventures ................................................................................. 42
Regulations applying to joint ventures..................................................................... 42

Branches of overseas companies and local subsidiaries .............................................. 42
Registering a branch ................................................................................................ 42
Continuing statutory obligations for a branch......................................................... 43
Continuing statutory obligations for a local subsidiary .......................................... 44

6.  CONTRACTS............................................................................................................ 47

General ......................................................................................................................... 47
Contracts with overseas persons.............................................................................. 47
Determining applicable law ..................................................................................... 47
Settlement of disputes ............................................................................................... 47

7.  EMPLOYMENT ....................................................................................................... 49

Sources of Law............................................................................................................. 49
Common Law............................................................................................................ 49
Legislation ................................................................................................................ 49
Custom and Practice ................................................................................................ 50
Employment Law in the 1990’s ................................................................................ 50
Employment Relations Act 2000............................................................................... 50

Institutions .................................................................................................................... 51
Introduction .............................................................................................................. 51
Mediation Services ................................................................................................... 52
Employment Relations Authority.............................................................................. 52
The Employment Court............................................................................................. 53
Court of Appeal ........................................................................................................ 53
Supreme Court.......................................................................................................... 53
Civil Courts .............................................................................................................. 53
Labour Department .................................................................................................. 54

Practical implications ................................................................................................... 54
What is the nature of the transaction being contemplated....................................... 54
Employees................................................................................................................. 54
Contracting arrangements ....................................................................................... 54
Industrial relations history....................................................................................... 55
Independent contractors........................................................................................... 55
Bonus arrangements or profit sharing schemes....................................................... 56
Redundancy provisions............................................................................................. 56

8.  INTELLECTUAL PROPERTY .............................................................................. 57

Trade Marks ................................................................................................................. 57
Trade mark rights arise through use and registration............................................. 57

Other Intellectual property rights ................................................................................. 57
Practical ........................................................................................................................ 57



9.  INTERNATIONAL TRADE.................................................................................... 59

General ......................................................................................................................... 59
Importation............................................................................................................... 59
Additional costs of importation ................................................................................ 59
Regulation of importers............................................................................................ 59

International influences on New Zealand Law ............................................................ 59
Dumping and countervailing duties ......................................................................... 59
Closer Economic Relations between New Zealand and Australia (CER)................ 60
International Sale of Goods Convention.................................................................. 60
Agricultural products ............................................................................................... 60
Packaging requirements........................................................................................... 61
Labelling requirements ............................................................................................ 61




